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“(A fiduciary) has a specific obligation 
to…ensure that fees and expenses are 
reasonable in light of the level and quality 
of services provided…”
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RULING A BOOST FOR 401(K) FEE LAWSUITS  

(Dow Jones) The tentative settlement of a lawsuit against Caterpillar Inc. over 401(k) fees could signal that this type 
of litigation will not disappear.  
 
While similar cases have been thrown out, last week's resolution in the Caterpillar case may be a first big win for 
401(k) plan participants. A number of other big U.S. companies still face lawsuits accusing them of overcharging 
employees participating in the plans.  
 
"I think that it brings a little wind back into the sails of the plaintiffs," says Greg Ash, an attorney with Spencer Fane 
Britt & Browne in Kansas City, Mo.  
 
While not involved in the Caterpillar case, Ash often represents companies in similar disputes. He called the 
settlement "a bit of a surprise."  
 
"This is at least a partial victory for them. They've exacted some money and actions from the plan sponsor," he noted. 
 
The U.S. District Court in central Illinois still needs to approve the settlement. Among other things, it calls for the 
construction-equipment maker to pay $16.5 million, which will be distributed to about 80,000 current and former plan 
participants based on the number of years they maintained account balances.  
 
"We believe we would've prevailed, but we made a strategic decision to settle" because the complex litigation would 
have taken five to seven years, and Caterpillar already has closed its investment management subsidiary, says Jim 
Dugan, a Caterpillar spokesman.  
 
Plaintiff's attorney Jerome J. Schlichter of Schlichter Bogard & Denton in St. Louis says Caterpillar also agreed to 
offer lower-cost institutional mutual funds rather than retail mutual funds for its core investment choices and to have 
an independent monitor of the plan for at least two years.  
 
Ed Ferrigno, vice president, Washington affairs for the Profit Sharing/401k Council of America, a not-for-profit 
association of companies that sponsor plans, says: "What we're seeing is that generally the courts have not 
supported the fee lawsuits."  
 
But many of the pending lawsuits against large employers—while each unique—have similarities to the Caterpillar 
case. "Any victory for the plaintiff is going to energize additional litigation," says Ash.  

Copyright (c) 2009, Dow Jones. For more information about Dow Jones' services for advisors, please click here.  

�

last week's resolution in the Caterpillar 
case may be a first big win for 401(k) 
plan participants. A number of other big 
U.S. companies still face lawsuits 
accusing them of overcharging 
employees participating in the plans. 
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The bill “will shed light on the 401k selection 
process and give Americans more control 
over their retirement future.”
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Laura Rowley Money & Happiness 

 

Get Ready for the 401(k) Wars 
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In December, a San Francisco court is expected to begin hearing arguments in the first of a wave of class-action 

lawsuits focused on the mismanagement of defined contribution plans, including 401(k)s. The lawsuits accuse a 

number of Fortune 500 companies of failing to put workers' interests first, as federal law requires -- resulting in 

millions of dollars of losses over time. 

Specifically, the suits charge that employers allowed plan administrators and other third-party service providers to 

charge excessive, hidden fees to workers in the plans, breaching their fiduciary duty under the Employee Retirement 

Income Security Act (ERISA). 

In some cases, the suits say, employers were asleep at the wheel as financial services firms extracted egregious 

fees; in other cases, the company used the plans as leverage to obtain better terms for financing, and allowed the 

third-party plan administrators to overcharge workers in the plans. 

A Lawsuit Boom  

Retirement plan litigation could become a cottage industry following a crucial Supreme Court decision earlier this 

year, according to David Loeper, author of "Stop the 401(k) Rip-Off!" and CEO of Wealthcare Capital Management in 

Virginia. 

In LaRue v. DeWolff, Boberg & Associates, Inc., the court ruled that individual plan participants can sue the plan's 

fiduciaries if they "impair the value of plan assets in a participant's individual account." Previously, filing suit required 

that everyone in the plan be affected by the mismanagement. (LaRue had instructed his 401(k) plan to sell certain 

investments in his portfolio and the company never followed through, resulting in large losses when those 

investments subsequently declined sharply.) 

The lawsuits are part of a recent groundswell of concern over the amount of disclosure provided to workers who 

participate in defined contribution plans. According to the Labor Department, there are an estimated 437,000 

participant-directed individual account plans covering some 65 million participants, with almost $2.3 trillion in assets.�

In LaRue v. DeWolff, Boberg & Associates, 
Inc., the court ruled that individual plan 
participants can sue the plan's fiduciaries if 
they "impair the value of plan assets in a 
participant's individual account."
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Redrawing the Route to Retirement 

Sponsored by  
by Anne Tergesen  

Thursday, December 6, 2007provided by  

Ken Eason, 57, recently made what he describes as "one of the major financial decisions" of his life. The 
accountant's employer, Devon Energy (NYSE:DVN - News), had offered Eason and about 3,400 co-
workers an unusual choice: Stick with the company's traditional pension and 401(k) retirement plans or 
stop the clock on both and switch into a new "super 401(k)." 

The new plan would provide workers with employer contributions so generous, a significant number could 
reasonably expect to do better than they would in the traditional defined-benefit pension plan. In return, 
employees would have to cede to the Oklahoma City company much of the control over their investment 
decisions. Eason and other Devon employees had until the end of the fall benefits enrollment season to 
make up their minds. Once the Nov. 15 deadline passed, their decisions were irrevocable. "It's a very 
tough choice," said Kim Wilkerson, 46, a manager who oversees alliances with other oil and gas 
companies. 

Devon's new super 401(k) is at the cutting edge of a trend 
that's reshaping retirement benefits. Traditionally, employees 
have wielded decision-making authority over their own 
401(k)s, by electing whether and how to invest. But as a 
growing number of employers have scaled back or eliminated 
defined-benefit pension plans, government and corporate 
policymakers have realized 401(k) participants haven't done 
a very good job of managing their savings. Emboldened by 
recent legal and regulatory changes that shield employers 
from lawsuits, more are starting to make changes to 401(k) 
plans with the goal of taking the decision-making out of 
employees' hands. "It's the wave of the future," said Jack L. VanDerhei, research director of the Fellows 
Program at the nonprofit Employee Benefit Research Institute. 

As a result, these new 401(k)s are starting to look more like a traditional pension plan, in which the 
company makes decisions about funding and investments. The big difference, of course, is that if the 
investments don't work out, it's the employee's problem, not the company's. Some 34% of employers are 
automatically enrolling workers in their 401(k) plans. Many are funneling these contributions into 
diversified investment programs, most of which automatically become more conservative as retirement 
nears. About 35% are also prodding employees to agree up front to divert a larger percentage of their 
salaries each year into the 401(k). The goal is to get everyone to kick in enough to qualify for the 
maximum in matching funds from the company. Employees can opt out of any of these plan features, but 
few do. 

More from BusinessWeek Online:   
 

• Managing Financial Ties to Your Adult 
Children  

 
• Baby Boomers: Roll With the Changes  

 
• Will Your Retirement Money Last?  

government and corporate policymakers 
have realized 401(k) participants haven't 
done a very good job of managing their 
savings
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